ARTICLE VI.  ADMINISTRATIVE APPEALS

Sec. 2-60.  Appeal permitted.

Any party who is harmed by any action or decision of any agency or major organizational unit of the city concerning an administrative decision of a city official or officials from which an appeal is not otherwise provided, may appeal the decision. The mayor shall use his discretion and shall either assign three directors to sit as a board or hire an independent hearing examiner to hear the appeal.

Appeals shall be commenced by filing a written appeal with the agency or major organizational unit within ten days of the decision. The appeal shall include a statement of the action complained of, why the same should be modified or rescinded, whether the appellant desires appointment of a board or hearing officer or an open or closed hearing and an address where the appellant can be mailed notice of hearings. The director of the agency or major organizational unit shall immediately deliver a copy of the appeal to the city attorney who will act as legal counsel.

(Ord. No. 70-96, § 1, 6-17-96)

Sec. 2-61.  Time of hearing and notice.

A public hearing, or a closed hearing if the board or hearing officer determines it is necessary, shall be held on all appeals within 15 working days after the filing of the appeal, unless a later date is agreed upon by the appellant and the board or hearing examiner. The major organizational unit or agency shall cause written notice of the date, time, and place of such hearing to be served upon the appellant by personal service or certified mail to the address set forth in the appeal at least five days before the hearing date.

(Ord. No. 70-96, § 1, 6-17-96)

Sec. 2-62.  Hearing procedures.

The following rules shall govern the procedures for an administrative hearing:

(1)     Hearings and administrative appeals need not be conducted according to the technical rules relating to evidence and witnesses.

(2)     Oral evidence shall be taken only on oath or affirmation.

(3)     The chairman of the board or the hearing examiner shall administer oaths or affirmations to witnesses.

(4)     Any relevant evidence shall be admitted if it is the type of evidence upon which reasonable persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence after objection in civil actions in courts of competent jurisdiction in this state.

(5)     Irrelevant and unduly repetitious evidence and evidence that lacks trustworthiness shall be excluded.

(Ord. No. 70-96, § 1, 6-17-96)

Sec. 2-63.  Rights of parties at hearing.

The appellant, the major organizational unit or agency, and any other party to an appeal shall have these rights among others:

(1)     To call and examine witnesses on any matter relevant to the issue of the hearing;

(2)     To introduce documentary and physical evidence;

(3)     To cross examine opposing witnesses on any matter relevant to the issues of the hearing; and

(4)     To rebut evidence.

(Ord. No. 70-96, § 1, 6-17-96)

Sec. 2-64.  Decision.

After each appeal hearing, the board or hearing examiner shall perform the following:

(1)     Make written findings of fact.

(2)     Based upon such written findings, sustain, remand for further hearing or action, or rescind the complained action or decision. The board or hearing examiner may in its discretion waive the payment of any permit, reinstatement or late penalty fee.

(Ord. No. 70-96, § 1, 6-17-96)

Sec. 2-65.  Report, costs.

A written report of the decision, including the findings of fact, shall be furnished to the appellant and the major organizational unit or agency within 15 working days from the date the appeal hearing is closed. The city and the appellant shall bear their own respective costs of the appeal proceeding. The decision of the board or hearing examiner shall be final.

(Ord. No. 70-96, § 1, 6-17-96)

Sec. 2-66.  Subject to judicial review. 

The decision of the board or the hearing examiner may be subject to judicial review as provided by law. 

(Ord. No. 70-96, § 1, 6-17-96; Ord. No. 43-07, § 1, 3-5-07) 
ARTICLE XI.  ADMINISTRATIVE CODE ENFORCEMENT

Sec. 2-110.  Statement of purpose and intent.

The city has determined that the enforcement of the city's Code is an important public service and is vital to the protection of the public's health, safety, and welfare. The city has determined that there is a need for alternative methods of comprehensive code enforcement using both administrative and judicial remedies. The city has also determined that because life-safety issues may be regulated through an administrative enforcement process, penalties for violation should be enhanced.

(Ord. No. 26-02, § 1, 4-8-02)

Sec. 2-111.  Definitions.

[The following words, terms and phrases, when used in this article, shall have the meanings ascribed to them in this section, except where the context clearly indicates a different meaning:]

Administrative code enforcement remedies means administrative citations and civil penalties as contained in this article.

Civil penalty means the administrative civil penalty assessed and all costs incurred by the city from the first discovery of the violations until compliance is achieved. It includes, but is not limited to, staff time and expense in inspecting the property, sending notices, preparing reports and files.

Code enforcement officer means any city employee or agent of the city with the authority to enforce any provision of this Code and issue notice of violations or administrative citations.

Responsible party means any person or persons in charge of the premises or location, or the person or persons responsible for the event or incident, and includes any of the following:

(1)     The person or persons who own the property where the violation exists.

(2)     The person or persons in charge of the premises where the violation exists.

(3)     The person or persons using the premises when the violation exists.

(4)     If any of the above is a minor, a parent or guardian of such minor shall be the responsible party.

(5)     If any of the above is a business entity, the manager or onsite supervisor where the violation exists.

Rolling 12-month period means any 12 consecutive months following a violation.

(Ord. No. 26-02, § 1, 4-8-02)

Sec. 2-112.  General enforcement authority.

For the purposes of this article, any code enforcement officer may issue notices of violation and administrative citations, inspect public and private property, and enforce any available administrative and judicial remedies.

(Ord. No. 26-02, § 1, 4-8-02)

Sec. 2-113.  Authority to inspect.

Code enforcement officers may enter upon any property and make any examination and surveys necessary to perform their enforcement duties. Inspections may include the taking of photographs, samples, or other physical evidence. If an owner, occupant, or agent refuses permission to enter to inspect, the code enforcement officer may seek an administrative inspection warrant pursuant to the procedures provided for in South Dakota Codified Laws.

(Ord. No. 26-02, § 1, 4-8-02)

Sec. 2-114.  Administrative citations.

(a)     Any person violating any provision of this Code for which a civil penalty may be assessed may be issued an administrative citation by a code enforcement officer as provided for in this article.

(b)     A continuing violation of this Code constitutes a separate and distinct violation each day that the violation exists.

(c)     A civil penalty shall be assessed by means of an administrative citation issued by the code enforcement officer and shall be payable directly to the city.

(d)     Penalties assessed by an administrative citation shall be collected in accordance with the schedule of civil penalties.

(Ord. No. 26-02, § 1, 4-8-02)

Sec. 2-115.  Administrative citation procedures.

(a)     A code enforcement officer may issue an administrative citation to a responsible party as described in this article. The citation shall be on forms approved by the city.

(b)     If the responsible party is not an individual, the code enforcement officer shall attempt to issue the owner an administrative citation. If the owner cannot be located, the administrative citation may be issued in the name of the entity and given to a manager or onsite supervisor. A copy of the administrative citation shall also be mailed to the owner.

(c)     The responsible party shall sign the administrative citation. If the responsible party refuses or fails to sign the administrative citation, the failure or refusal to sign shall not affect the validity of the citation.

(d)     If the code enforcement officer cannot locate a responsible party, the administrative citation may be mailed to the responsible party as prescribed in subsection (b) above.

(e)     If no one can be located at the property, the administrative citation may be posted in a conspicuous place on or near the property and a copy subsequently mailed to the responsible party as provided in subsection (b) above.

(f)     The failure of any responsible party to receive notice shall not affect the validity of any proceedings taken under this article.

(Ord. No. 26-02, § 1, 4-8-02; Ord. No. 28-04, § 1, 3-1-04)

Sec. 2-116.  Appeal.

Any administrative citation issued pursuant to this article may be appealed pursuant to Article VI of this chapter.

(Ord. No. 26-02, § 1, 4-8-02)

Sec. 2-117.  Administrative citation penalties assessed.

(a)     Any civil penalties assessed shall be payable to the city within ten days from the date of the administrative citation.

(b)     Payment of the civil penalty shall not excuse the failure to correct the violations nor shall it bar further enforcement action by the city.

(c)     If the responsible party fails to correct the violation, subsequent administrative citations may be issued for the same violations. The amount of the civil penalty shall increase at a rate specified in ordinance.

(Ord. No. 26-02, § 1, 4-8-02)

Sec. 2-118.  Failure to appeal or pay administrative citation penalties.

The failure of any person to file a timely appeal or pay the civil penalties within the time specified on the citation shall constitute an irrebuttable presumption that a violation has occurred. It may result in the city attorney filing legal proceedings in magistrate or circuit court. Alternatively, the city may pursue any other legal remedy available to collect the civil penalty or correct the violation of city ordinance.

(Ord. No. 26-02, § 1, 4-8-02)

Sec. 2-119.  Civil penalty--List.

The following schedule lists the code provisions for which civil penalties may be cited under this article.

Code Provisions Applicable
	Code Chapter No.
	Title


	7

	Animals and Fowl


	11

	Building


	 
	Building Code


	 
	Mechanical Code


	 
	Building Security


	 
	Manufactured Housing


	 
	Residential Building Contractors


	 
	House Moving


	 
	Property Maintenance Code


	 
	Fuel Gas Code


	 
	Residential Code for One and Two-Family Dwellings


	 
	Rental Housing


	 
	Vacant Buildings


	15

	Electrical Code


	16

	Fire Protection and Prevention


	17

	Food and Food Handlers


	18

	Garbage and Trash


	19

	Health and Sanitation


	19 1/2

	Historic Preservation


	22

	Junk and Secondhand Dealers


	23

	Licenses


	23 1/2

	Massages, Massage Establishments, Massage Therapists, and Escort Services


	24

	Manufactured Homes


	Article III, Chapter 25

	Abandoned, Wrecked, Dismantled, or Inoperative Motor Vehicles


	25 1/2

	Noise Control


	29

	Peddlers and Vendors


	31

	Pest Control


	33

	Plumbing


	35 1/2-4

	Right-of-Way Permits


	37

	Signs and Outdoor Advertising


	38

	Streets and Sidewalks


	38 1/2

	Tattooing


	40

	40-249-Parking of commercial vehicles or materials prohibited.


	 
	40-226 Vehicles on Parkways or Sidewalks


	41

	Utilities


	42

	Vegetation


	43

	Vehicles for Hire


	Appendix A

	Subdivisions


	Appendix B

	Zoning


	Appendix D

	Flood Damage Prevention



	


(Ord. No. 26-02, § 1, 4-8-02; Ord. No. 111-03, § 2, 11-17-03; Ord. No. 112-03, § 2, 11-17-03; Ord. No. 28-04, § 2, 3-1-04)

Sec. 2-120.  Same--Fines.

Not withstanding the provisions of section 1-4 of this Code, the civil penalties within any rolling 12-month period shall be as follows:

(1)     First violation . . . $100.00

(2)     Second violation . . . 200.00

(3)     Third or subsequent violation . . . 300.00

(Ord. No. 26-02, § 1, 4-8-02)

Sec. 2-121.  Remedies not exclusive.

The procedures established in this article are in addition to other legal remedies established by law which may be pursued to address violations of this Code. The use of this article shall be at the sole discretion of the city.

(Ord. No. 26-02, § 1, 4-8-02)

